Contract Administration

Activity 44: Defective Pricing

Procedures for identifying and addressing contractor defective cost or pricing data and offsets.

Related Flow Charts: Flow Chart 44
Related Courses: CLC 056, CL.C 058
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http://www.fai.gov/drupal/sites/default/files/CPSG_Activity44_Flowchart.pdf
http://icatalog.dau.mil/onlinecatalog/courses.aspx?crs_id=1832
http://icatalog.dau.mil/onlinecatalog/courses.aspx?crs_id=1880

FEDERAL ACQUISITION INSTITUTE | Contracting Professionals Smart Guide | Contract Administration | Defective Pricing




Tasks FAR Reference(s) Additional Information

e New or revised production processes which will be used
in contract performance were not disclosed.

2. Discuss concerns about possible FAR 15.407-1(d) Defective certified After contract award, investigate whenever you suspect that the
defective pricing with the contractor cost or pricing data. data provided by the contractor or subcontractor were not
and the auditor. accurate, complete, and current as of the close of negotiations or

(if applicable) on another agreed-upon date.

To ensure that you understand the situation, you may wish to
contact the contractor to discuss your suspicions before
contacting the cognizant auditor. During your discussions:

e Describe the data that you suspect are defective.

e Unless it would jeopardize the Government's position,
describe the reasons that you suspect that the data are
defective.

e Obtain the contractor's position on whether the cost or
pricing data were accurate, complete, and current.

Document your suspicions and the results of your discussions
with the contractor. Place a copy in the affected contract file(s).

If you are not satisfied with the contractor's position, you may
wish to informally contact the cognizant auditor before requesting
a defective pricing audit. A situation that appears suspicious may,
in fact, result from using acceptable accounting and estimating
practices.
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4.

Tasks

If you still suspect that the contract
price significantly increased
because of defective cost or pricing
data, request an audit to evaluate
the accuracy, completeness, and
currency of the cost or pricing data
submitted by the contractor
through the close of negotiations.

Prepare a defective pricing
memorandum documenting the
determination and any corrective
action taken as a result.

6. Distribute the memorandum.

FAR Reference(s)

FAR 15.407-1(c) Defective certified cost

or pricing data.

DCAM 4.304.3 Postaward Audits of
Certified Cost or Pricing Data for
Possible Defective Pricing.

FAR 15.407-1(d) Defective certified
cost or pricing data.

FAR 33.211 Contracting officer’'s
decision [disputes and appeals].

FAR 15.407-1(d) Defective cost or
certified pricing data.

Additional Information

Provide the following information in the request:
e |dentify the data that you suspect are defective.

e Describe, in detail, your reasons for suspecting that the
data are defective.

e Provide the auditor a copy of:

o The price negotiation memorandum (PNM) if
one was not previously provided.

o The final proposal index of cost or pricing data
provided by the contractor.

o Any cost or pricing data provided to the
contracting officer to support the contractor's
pricing proposal, but not previously provided to
the auditor.

If the auditor needs any additional information or support to
complete the audit, provide it in a timely manner.

The pricing memorandum must include the following;:

e The contracting officer's determination as to whether or
not the submitted data were accurate, complete, and
current as of the date certified and whether or not the
Government relied on the data; and

e The results of any contractual action taken.

Distribute the defective pricing memorandum as follows:
e Send one copy to the cognizant auditor.

e If the contract has been assigned for administration,
send one copy to the administrative contracting officer
(ACO).

e Provide a copy of the memorandum or other notice of the
determination to the contractor.

Distribute other contractual documents as required by FAR and
agency procedures.
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7b. If the cost or pricing data was FAR 15.407-1(b) Defective certified The amount of the offset may equal, but not exceed, the amount
understated, consider an offset. cost or pricing data. of the Government’s claim for overstated cost or pricing data
arising out of the same pricing action.

An offset must be allowed only in an amount supported by the
facts and if the contractor:

e Certifies to the contracting officer that, to the best of the
contractor’'s knowledge and belief, the contractor is
entitled to the offset in the amount requested; and

e  Proves that the certified cost or pricing data were
available before the “as of” date specified on the
Certificate of Current Cost or Pricing Data but were not
submitted. Such offsets need not be in the same cost
groupings (e.g., material, direct labor, or indirect costs).

An offset must not be allowed if:

e The understated data were known by the contractor to
be understated before the “as of” date specified on the
Certificate of Current Cost or Pricing Data; or

e The Government proves that the facts demonstrate that
the price would not have increased in the amount to be
offset even if the available data had been submitted
before the “as of” date specified on the Certificate of
Current Cost or Pricing Data.
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9a. If a settlement is reached, modify FAR 15.407-1(b)(1) Defective cost or If the contract price is reduced as a result of the alleged defective
the contract to reflect the defective  certified pricing data. pricing, document the price reduction in a contract modification.
pricing settlement.
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Tasks

10. Upon issuing a final determination
that the contractor submitted
defective cost or pricing data,
ensure that information relating to
the determination is reported in the
Federal Awardee Performance and
Integrity Information System
(FAPIIS) module of CPARS.

FAR Reference(s)

FAR 15.407-1(d) Defective certified
cost or pricing data.

FAR 42.1503(h) Other contractor

performance information [procedures].

Additional Information

Agencies must ensure information is accurately reported in
FAPIIS module of CPARS within three calendar days after the
contracting officer issues a final determination that a contractor
has submitted defective cost or pricing data.
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